














COMMITTEE OF THE WHOLE
Council of the County of Maui

COUNCILMEMBER ANDERSON: Thank you, Mr. Chair. I'm wondering why we need to hire
special counsel if there is a possibility that we will settle this case.

CHAIR MOLINA: Corporation Counsel.

MS. D’ENBEAU: |, | assume you're referring to the appeal. The coverage counsel is
necessary to effectuate the settlement because there is a dispute with the insurance
company. As far as the appeal goes, if the case were to be settled, of course, we
wouldn’t need . . . the appeal would be mooted. However, the first opening briefs are
due April 1%, and, so, we don’t know whether the settlement is going to be concluded or
not, and Ms. Fazio needs at least that much time to prepare these briefs for the Ninth
Circuit. The way it works is there is an opening brief and then there’s an answering brief
and then she would be preparing a reply brief. And so, if it settles at any where along
the line while she’s working, of course, we'll inform her of that, and at that point the
clock would stop.

COUNCILMEMBER ANDERSON: Thank you, Mr. Chair.

CHAIR MOLINA: Okay, thank you, Member Anderson. Member Kane, you had a question?
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Group. Can you provide clarity, please again? You were moving really quickly, Ms.
D’Enbeau.

MS. D’ENBEAU: I'msorry. |, | --

VICE-CHAIR KANE: | know, | know we’re trying to rush, but if you folks want us to give you
thoughtful decisions in this, I, | suggest you slow down.

MS. D’ENBEAU: I'll certainly do that, and --
VICE-CHAIR KANE: Thank you.

MS. D’ENBEAU: --thank you for that caution. Mr. Crumpton was one of the mediators, who
participated in the mediation, and | think you may well have questions for him about the
mediation process, and he is here for that purpose.

VICE-CHAIR KANE: And then Mr. Tanoue, if again, just provide clarity. He's with The Pacific
Law Group?

MS. D’ENBEAU: Mr. Tanoue, we're asking, he’s a specialist in coverage issues, insurance
coverage issues, so when your insurance carrier is questioning whether they should
cover a claim then he would be able to, is an expert in that area, be able to work with
the insurance company and bring some clarity to those issues. The insurance company
has hired it's own attorney as well, so thisisa . . .

VICE-CHAIR KANE: So, Mr. Tanoue is basically to assist us in justifying us being able to claim
coverage through the insurance company, and he’s there to assist us with that because
there’s a dispute that the insurance company is saying that they should not be on the
hook for covering . . . a component of this case? Is that what it is?

MS. D'ENBEAU: Essentially, yes. We can answer further questions in executive session, but
yes.

VICE-CHAIR KANE: s it a matter of need to go into executive session to understand the basic
hiring, or, or the, the thrust of the reason why he’s being hired?

MS. D’'ENBEAU: | think at this point, no, but in terms of what the actual dispute is, yes.

VICE-CHAIR KANE: Okay, okay. And then Ms. Fazio is somebody that we're going to be
contacting on line at some point?

MS. D’ENBEAU: At any point that you'd like to. She’s waiting at her, at her desk.
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VICE-CHAIR KANE: Okay, so, there’'s not a time constraint with Ms. Fazio’s discussion. Is
that correct?

MS. D’ENBEAU: No, that's correct.

VICE-CHAIR KANE: And then her's is gonna be regarding the, is she the settlement person or
the appeals person? Excuse me.

MS. D’ENBEAU: She’s the appeals person. She’s an expert in bringing appeal matters before
the Ninth Circuit Court of Appeals.

VICE-CHAIR KANE: Okay, I'm done, Chair.

CHAIR MOLINA: Okay, thank you, Member Kane. Any other questions in open session for
Corporation Counsel? Okay, seeing none. Due to the sensitive nature of this item, the
Chair will entertain a motion to convene in executive session for Committee of the
Whole ltem 14 pursuant to HRS 92-5(a)(4) to consult with legal counsel on questions
and issues pertaining to the powers, duties, privileges, immunities, and liabilities of the
County, the Council, and the Committee.

COUNCILMEMBER MATEO: So moved.

CHAIR MOLINA: Okay, it's been moved by Member Mateo. Is there a second? Seconded by
Member Pontanilla. Any discussion?

VICE-CHAIR KANE: Discussion.
CHAIR MOLINA: Member Kane.

VICE-CHAIR KANE: So, is the discussion relating to the mediation something that needs to
be discussed in executive session?

MS. D’ENBEAU: Yes.
CHAIR MOLINA: Corporation Counsel.
MS. D’)ENBEAU: Yeah, excuse me, Mr. Chair. Yes, it is.

VICE-CHAIR KANE: Okay, so, it's not a matter of public record and that's why we need to
have that discussion in executive session?

MS. DENBEAU: That's correct.
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VICE-CHAIR KANE: Okay, and we're gonna be for executive session, Chair, for clarity, we're
gonna be discussing, or we’re gonna have a discussion in this executive session with
Mr. Crumpton, and Ms., Mr. Tanoue. Is that correct?

CHAIR MOLINA: That is correct because they do have flights to catch and | want to give the
Committee as much time to ask them questions before they have to leave.

VICE-CHAIR KANE: Okay, and because COW-14 deals with several different components of
this Montana Beach Condominium Project, are we gonna be doing a separate executive
session for Ms. Fazio because we’re gonna be talking to her on the phone?

CHAIR MOLINA: | believe we have to do that as well. Can | get confirmation on that Ms.
DEnbeauto. ..

MS. D’ENBEAU: |, Iwould not. ..

CHAIR MOLINA: Is that appropriate?

MS. D’ENBEAU: Excuse me. | wouldn’t, | would not anticipate that you would need an
executive session for Ms. Fazio because you're just gonna be probably wanting to know
what her qualifications are and, but | think that because the time constraints, and she
has been gracious enough to sit by her desk all day, so far, and I'm sure she will
continue to do so.

CHAIR MOLINA: Corporation Counsel, excuse me. Corporation Counsel, however, if a
member does bring up a matter that's sensitive to this particular case then we would
have to go into executive session with Ms. Fazio.

MS. D'ENBEAU: That's true. | domn’t anticipate that but it is possible.

VICE-CHAIR MOLINA: Thank you, Chair.

CHAIR MOLINA: Okay, thank you. Any other discussion or questions to the motion on the
floor? Seeing none. All those in favor signify by saying aye.

COUNCIL MEMBERS VOICED AYE.

CHAIR MOLINA: All those oppose? Okay, Chair marks it unanimous.
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VOTE: AYES: Councilmembers Anderson, Hokama, Johnson,
Mateo, and Pontanilla, Vice-Chair Kane, and Chair

Molina.

NOES: None.

ABSTAIN: None.
ABSENT: None.
EXC.: Councilmembers Carroll and Tavares.
MOTION CARRIED.
ACTION: EXECUTIVE SESSION.

CHAIR MOLINA: This Committee of the Whole Meeting for February 15" will now be in
executive session. ... (gavel). ..

RECESS: 2:03 p.m.

(THE COMMITTEE OF THE WHOLE MEETING ENTERED INTO EXECUTIVE
SESSION AT 2:06 P.M. AND ENDED AT 5:10 P.M.)

RECONVENE: 5:22 p.m.

CHAIR MOLINA: ... (gavel) . .. Committee of the Whole meeting for February 15™ is now
back in session. Members, we have been discussing ltem No. 14, Montana Beach
Condominium Project. At this point, the Chair would like to thank a couple of resource
people that have stood by and waited to be asked any questions from the Committee
Members. At this point, | would like to ask a question of both the Planning Department
and the Parks Department, if they could come up. We'll start first of all, | guess, with
Mr. Yoshida. The Chair will first give the body the opportunity to ask Mr. Yoshida any
questions as it pertains to Planning. Committee Members, any questions for Mr.
Yoshida from the Planning Department before the Chair ask his question? Seeing
none. The Chair would like to ask Mr. Yoshida one question. Can you share your
perspective with the Committee as it relates to future planning for the North Shore area?

By the way, could you state your name for the record as well?

MR. YOSHIDA: Uh, Clayton Yoshida, Planning Program Administrator, Department of

Planning.
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CHAIR MOLINA: And the question was, Mr. Yoshida, is to basically share with the Committee,
at least from a planning perspective, what's in store or at least what is envisioned for the
North Shore area in terms of planning?

MR. YOSHIDA: | believe there are, you know, various policies in the Paia-Haiku Community
Plan regarding protecting open space to the shoreline and to the West Maui mountains.
| believe that the, | think, the Public Works Department is working on a North Shore sort
of a green bike ways plan, which they have been permitted for the first two phases of
that, and | believe they have come up with a draft or preparing a draft environmental
assessment for Phase |l of that project.

CHAIR MOLINA: Thank you. Committee Members, any follow up questions to the Planning
Department before we move on to Mr. Matsui from the Parks Department? Seeing
none. Thank you, Mr. Yoshida. Now, my question is for Mr. Matsui from the Parks
Department as it relates to the ownership of Baldwin Park, if you could give comment on
that, and as to what affects the park has had by the recent high surf?

MR. MATSUI: I'm Patrick Matsui, Chief of Parks, Planning and Development. As far as
Baldwin Park, it's under long-term lease from A&B. And, you know, we're looking long-
term that, it, it will remain a park. As far as erosion from the ocean and the high surf,
you know, annually we have this erosion where the, where the sand recedes, the
shoreline recedes, and then it's a seasonal thing, and then it comes back again. The
beach over, not fronting Baldwin Beach, but the beach over at the lime kiln has
experienced more severe erosion, but, you know, the beach keeps coming back. It's a
seasonal kind of thing.

CHAIR MOLINA: Do you have any other additional information you could share with us as to
what the rate of erosion is in, in that area? Is it steadily progressing each year, getting
worse?

MR. MATSUI: It's, it's not a pronounced kind of thing as in other places that we have . . . but,
you know, there is over time, we are, you know, the shoreline is receding at a very slow
rate, but it is receding.

CHAIR MOLINA: Thank you, Mr. Matsui. Member Anderson.

COUNCILMEMBER ANDERSON: You're saying it's receding along the, in the pavilion
towards Paia, that area? Or, or is it receding along all of Baldwin Beach?

MR. MATSUI: Well, I'm saying as a general rule the North Shore is receding. You know, as
you know, the island is sinking slowly, the ocean is rising slowly, so . . . evidently that
will happen . . . but Baldwin Beach has a good sand beach so that kind of protects it.
But, you, you have that, you know, receding kind of thing.
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COUNCILMEMBER ANDERSON: Mr. Matsui, you just mentioned that the County has a long
term lease with A&B for the use of Baldwin Beach Park. Could you tell me how long
that term is and how secure that lease is? Are there any provisions for them to rescind
the lease?

MR. MATSUI: You know, |, |, | don’'t know the exact term of it. | know it's under a long-term
lease. You know, as far as, the Parks Department, and our discussions with A&B, you
know, they have not indicated that they were looking at taking it, taking it back. And in
fact, | think the Community Plan shows it as park.

COUNCILMEMBER ANDERSON: Mr. Chair, could we ask the department to forward to us
the, the terms of the lease? If it’s, if it's a long-term lease, could we find out how long
the term is? And if there is any provision in the lease that would allow them to rescind
the lease on a short notice, say six months?

MR. MATSUI: We can do that.
COUNCILMEMBER ANDERSON: Thank you very much.

CHAIR MOLINA: Okay, so noted, Member Anderson. Any ques..., other questions? Member
Pontanilla.

COUNCILMEMBER PONTANILLA: Thank you, Chair. Maybe a question for . . . Mr. Yoshida
in regards to shoreline recession. | understand that there were some studies made
some years back in regards to, you know, eroding shoreline. Can you share some
information with us in regards the North Shore, if the study included the North Shore
area?

MR. YOSHIDA: Councilmember Pontanilla, Members of the Committee, | believe that the, the,
we did contract with the University of Hawaii to do the historic coastal erosion rate
studies. This area from, in Waihee to Kuau was the last phase, or the third phase. We
started with South Maui shoreline first, and then proceeded to West Maui, and we have
the coastal erosion rate maps for the shoreline areas between Waihee and Kuau.

COUNCILMEMBER PONTANILLA: So, would you know the rate of erosion per year?

MR. YOSHIDA: Not off hand. | guess we would have to access the coastal erosion rate
maps, which are online.

COUNCILMEMBER PONTANILLA: If you could just for the Baldwin Park area?

MR. YOSHIDA: Yes, | believe that Baldwin Park area is included in the study.
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COUNCILMEMBER PONTANILLA: If we can get that information, Chair.

CHAIR MOLINA: So noted, Mr. Pontanilla. Members, any other questions for either the Parks
Department or the Planning Department? Seeing none. Thank you very much,
gentlemen, for your participation. Member Kane.

VICE-CHAIR KANE: Uh, yeah, Mr. Chair, is the intention of the information that's being
requested be better suited in some other committee as an example of what was just
requested by Mr. Pontanilla because it's relating to either planning or parks, would it go
to that subject matter committee, or is it something that's going to come back to the
issue that we're talking about now, which is the Montana Beach Condominium Project
as a legal issue that's before us? So, I'm just curious where it's going, that’s all?

CHAIR MOLINA: | believe the appropriate, | guess it can go to either one of these committees,
if they use the information in this committee as well as the parks committee and
planning as well. So, | guess, it's sort of . . . it has multiple uses | guess at this point,
but if it is germane to this particular topic then | would request, | would, |, | believe that
would be your intention, Mr. Pontanilla?

COUNCILMEMBER PONTANILLA: Yeah, I'm just trying to get some information regards to
shoreline access along that beach area that we were talking about.

CHAIR MOLINA: Member Kane.

VICE-CHAIR KANE: Yeah, I, I'm sorry, | don’t mean to create a stir. I'm just trying to
understand where that information is gonna go, if it's gonna come this Committee under
this subject matter, if we don’t post this agenda item, we’ll never really be able to, you
know, | mean it will go to a binder maybe, but . . . so, 'm just, I'm just trying to figure out
where that information is gonna go, so that the Members have, have the access to.
And, I'm sorry, you know, I'll withdraw the question, but | just was curious.

CHAIR MOLINA: No, | think you bring up a good question. | think, | believe we need whatever
information necessary that's applicable to the topic at hand, so, | know Mr. Pontanilla’s
intention is to use that information towards helping him make whatever decision
necessary as it relates to this topic. Thank you. Member Anderson.

COUNCILMEMBER ANDERSON: Yes, Mr. Chairman. |, | think that maybe it would be
appropriate to address it to you as the Chair, since the question was asked in your
committee, and then the information could then be forwarded to the appropriate
committee.

CHAIR MOLINA: So noted.
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COUNCILMEMBER ANDERSON: Like parks.

CHAIR MOLINA: That suggestion will be taken into consideration. Thank you, Member
Anderson. Any other questions or requests from the Committee Members? Seeing
none. At this point, the Chair will make his recommendations and will proceed with this
item as follows. Under Item 14, No. 1, County Communication No. 01-93 [sic], being
that this matter is still in the process of being settled, the Chair for obvious reasons will
not have this . . . make a proposal to have this communication filed.

Item No. 2, which has to do with Authorizing the Employment of Special Counsel The
Pacific Law Group, in cases that relate to the Montana Beach Condominium Project.
There has been, I've been getting some feedback as to considering voting on this
matter today. However, there have been some, | guess, alternatives proposed, and |
would like to yield to Staff to give comment on consideration, whether to vote on this
matter today or delaying our vote at another time. Staff.

MS. KAWASAKI: Thank you, Mr. Chair. Due to concerns expressed by the Department of
Corporation Counsel on the timeliness of this particular resolution with respect to The
Pacific Law Group, this matter has been posted on Friday’s Council agenda as a
discharge from this committee for action on the, at the Council level. So, my
recommendation would be to not vote on this particular resolution listed under No. 2
with respect to The Pacific Law Group, but the other two resolutions that are listed on
the agenda, you may move forward with it if that's the will of the body

CHAIR MOLINA: So, | guess, in a nutshell if we do vote through committee it would be longer
wait assuming this matter passes, where as if we consider the discharge for Friday, we
could possibly take action faster on this matter if that is the will of the body. Member
Kane.

VICE-CHAIR KANE: So, on this item, Chair, your recommendation to us is to defer?

CHAIR MOLINA: That is correct.

VICE-CHAIR KANE: On that particular . . . resolution?

CHAIR MOLINA: That is correct, Mr. Kane.

VICE-CHAR KANE: Thank you, Chair.

CHAIR MOLINA: So, if there are no objections, | will defer this item.
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COUNCIL MEMBERS VOICED NO OBJECTIONS. (PRESENT: HOKAMA, JOHNSON,
KANE, MATEO, MOLINA, ANDERSON, AND PONTANILLA)

ACTION: DEFER RESOLUTION ENTITLED “AUTHORIZING THE
EMPLOYMENT OF SPECIAL COUNSEL THE PACIFIC LAW
GROUP, IN CASES RELATING TO THE MONTANA BEACH
CONDOMINIUM PROJECT, PAIA, MAUI, HAWAII” PENDING
FURTHER DISCUSSION.

CHAIR MOLINA: Thank you, Members. And now, we are at Item 3, which has to do with the
Authorizing of the Employment of Special Counsel, the Law Offices of Ashford and
Wriston, for the Interlocutory Appeals in Holland, et al. vs. James H. Apana, et al.,, CV
03-00296 HG/BMK and Dennis P. Holland, etc., et al. vs. County of Maui, et al., CV 02-
00071 HG/BMK. The Chair's recommendation is a motion to support the proposed
resolution.

VICE-CHAIR KANE: So moved.
COUNCILMEMBER MATEQ: Second.

CHAIR MOLINA: It's been moved by Member Kane, seconded by Member Mateo. Member
Kane, as the maker of the motion, you have the floor.

VICE-CHAIR KANE: Uh, thank you, Chair. | just like to note on this particular item that we are
voting to approve a dollar amount not to exceed $10,000.00, if it's not, if I'm not
mistaken, and that for that it's not to exceed $200/hour for the primary . . . legal service
for partners, and that would be listed on the third page of the resolution under the BE IT
RESOLVED portion. Again, Chair, total compensation is not to exceed $10,000.00 and
that Rosemary Fazio, Esq. shall provide the bulk of the legal services and that the
hourly rate for partners shall not exceed $200.00, and there is a following listings for the
associates, the paralegals, etc., and we are required to provide that information. Thank
you.

CHAIR MOLINA: Thank you, Member Kane. Any other discussion relating to the motion?
Member Johnson.

COUNCILMEMBER JOHNSON: Yes, | just had a question and that would be in regard to the
timing of this item that we have under consideration also. If there are time constraints,
why would we not be doing a deferral of this item so that it could be passed on Friday
as well?

CHAIR MOLINA: Thank you, Member Johnson. Corporation Counsel.
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MS. D’ENBEAU: That in retrospect in hindsight that probably would’ve been a good idea, but
we didn’t request it, so, it hasn’t been posted. | think I'm correct on that, and I'd defer to
Council Services’ attorney. | don’t think there’s any way to bring it forward at this next
Council meeting.

VICE-CHAIR KANE: It's not on this Friday’s agenda.

COUNCILMEMBER JOHNSON: And, and it could not be offered as any kind of an
amendment to, because it's a different subject matter?

MS. D’ENBEAU: I'm not sure. That would be great if we, if it could be done that way because
it certainly would be helpful. | wasn’t aware that Council meeting was gonna be put off
until the March 11", and that was my inadvertence in not checking on that. So, it s, it is
coming up a bit late and it would, and it would be helpful to do sooner if we could.

MS. KAWASAKI: Mr. Chair.

CHAIR MOLINA: Staff.

MS. KAWASAKI: That's not a possibility at this point in time because it is a resolution; an
actual resolution needs to be noted on a Council agenda.

COUNCILMEMBER JOHNSON: All right, thank you. That was just my question.

MS. D’ENBEAU: Thank you.

CHAIR MOLINA: Thank you, Member Johnson. Any other discussion relating to the motion
that's on the floor before you? Seeing none. The Chair will call for the vote. All those
in favor of the proposed resolution signify by saying aye.

COUNCIL MEMBERS VOICED AYE.

CHAIR MOLINA: All those opposed? Thank you. The Chair will mark it unanimous.
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VOTE: AYES: Councilmembers Anderson, Hokama, Johnson,
Mateo, and Pontanilla, Vice-Chair Kane, and Chair

Molina.

NOES: None.

ABSTAIN: None.
ABSENT: None.
EXC.: Councilmembers Carroll and Tavares.
MOTION CARRIED.

ACTION: ADOPTION OF RESOLUTION ENTITLED “AUTHORIZING THE
EMPLOYMENT OF SPECIAL COUNSEL, THE LAW OFFICES OF
ASHFORD AND WRISTON, FOR THE INTERLOCUTORY
APPEALS IN HOLLAND, ET AL. V. JAMES H. APANA, ET AL,
CV03-00296 HG/BMK AND DENNIS P. HOLLAND, ETC., ET AL.
V. COUNTY OF MAUI, ET AL., CV02-00071 HG/BMK”.

CHAIR MOLINA: Members, we now go to Sub-ltem 4, which has to do with the authorizing
settlement of all cases relating to the Montana Beach Condominium Project in Paia,
Maui, Hawaii. We have a proposed resolution that is to settle all cases relating to the
Montana Beach Condominium Project, Paia, Maui. At this point, the Chair will entertain
a motion to support the proposed resolution.

VICE-CHAIR KANE: So moved.
COUNCILMEMBER PONTANILLA: Second.

CHAIR MOLINA: It's been moved by Member Kane, seconded by Member Pontanilla.
Member Kane, as the maker of the motion, you have the floor.

VICE-CHAIR KANE: Uh, thank you, Chair, and just very briefly. I'll be supporting this motion
and asking the Members to be supporting it after extensive discussion in the executive
session, and the terms of the, the settlement agreement. | think that what we have
before us would be in the best interest of the County of Maui. So, I'll be asking the
Members to, to support this resolution. Thank you, Chair.

CHAIR MOLINA: Thank you, Member Kane. Any further discussion on the motion? Member
Johnson.
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COUNCILMEMBER JOHNSON: Yes, I'll be in support of the resolution. | also would like in
regard to some of the concerns that have been raised in open session at other points to
.. . with regard to Plan Review Waiver. | would just respectfully ask that | know that this
issue, | believe it's before Councilmember Pontanilla, before his committee, | would ask
the Chair of that committee, if there is any communication that comes out of this to
really move, forward the issue of basically repealing Plan Review Waiver as soon as
possible. Thank you.

CHAIR MOLINA: Thank you, Member Johnson. Any other discussion on the motion that's
before us? Seeing none. All those in favor of the motion signify by saying aye.

COUNCIL MEMBERS VOICED AYE.

CHAIR MOLINA: All those opposed? Thank you. The Chair will mark it unanimous.

VOTE: AYES: Councilmembers Anderson, Hokama, Johnson,
Mateo, and Pontanilla, Vice-Chair Kane, and Chair

Molina.

NOES: None.

ABSTAIN: None.
ABSENT: None.
EXC.: Councilmembers Carroll and Tavares.
MOTION CARRIED.

ACTION: ADOPTION OF RESOLUTION ENTITLED “AUTHORIZING
SETTLEMENT OF ALL CASES RELATING TO THE MONTANA
BEACH CONDOMINIUM PROJECT, PAIA, MAUI, HAWAII”.

CHAIR MOLINA: Thank you very much, Members. 1 believe this takes care of all of our
business. It is 5:40 p.m. The Chair wants to thank all Committee Members for their
patience, professionalism, and dedication, and to all of our Staff Members and resource
personnel. We had a very, very long day, and a big mahalo and thank you to the
Budget and Finance Chairman, Dain Kane, for being very patient with the proceedings
that occurred here in the Committee of the Whole. Any announcements? Member
Kane.

VICE-CHAIR KANE: Uh, thank you, Chair. | would ask that the Members of, of this
Committee, please . . . remain after the adjournment of the Committee of the Whole, so
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that the Budget and Finance Committee Staff can set up, and we can reconvene the
Budget and Finance Committee, and the intention, Mr. Chair, of the Chair, of the Chair
of the Committee is to adjourn the meeting with an understanding that we will be re-
posting of all items that are located on the Budget and Finance Committee. We'll be re-
posting those items tomorrow for a meeting that will be held next week Tuesday at 9:00
a.m. So, if | can ask for their cooperation and support of the Members. Thank you.

CHAIR MOLINA: So noted, Mr. Kane. Any other announcements? Seeing none. The
Committee of the Whole Meeting for February 15" is now adjourned. . . .(gavel). . .

ADJOURN: 5:42 p.m.
APPROVED BY:

MICHAEL J. MOLINA, Chair
Committee of the Whole

cow:min:050215 Transcribed by: Delfey Fernandez
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